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'·BBPORB . 1$2. Aimnustrtu\TOR: 

In .1;he Matter of )· 
)· 

century Proc!ucts,, Inc., a/k/a ) 
Clean Barth Proc!ucts, ·. · ) 

anc! · . · )Oocket 
·Dana L. TU.rner, a/k/a . · ) · 
_Organic .Technoloqies, unlimitec!,) 
and ·oLT Laboratories, · . ) · 

Respondents. 
.) ... 

) 

.SECOND ORDER ON MOTIONS 

.. In· this proceeaing under Section 14 (a) . of· the . Federal 
I 

Insecticide,· Fungicide, and ·Roqenticide Act,· as amende,d ·(7 u.s.c. 
' . ·. . . . .· ... : .. .. . . . . . . . . 

§ ·13 61. (a) ) , the ·AI.J issued an order, · which~ 
. ' ~ . . . . . . 

inter alia,. granted 

Complainant's m~tion .fpr an accelerated aecision as to liability~ 
• • I • 

· finding that Respondent:- bana L~ ~mer,· ajkja organic Technologies, 

Unlimited, and OLT_·~ora~o~ie_s (Turner) ,Y ·.was liable as ~ matter 

of law· fo.r .·the viol~tion alleqed in th~ compiaint, i.e., production 
. . . . . 

. . ·. 

\ 
I 

. ' 



. - ' 

-.. of a _pe~tiC:ide .in ~n un:rde(jistei:'e<i -~stabli~hmerlt.·z?. ·.:The · amount~· .:'~£ . 
. \ . . . . . :' . :;,~ ' . :. ·:~ .:·: ·· :.~ ·:~ .. :. . . . . . . ' .. 

an _ app~o~~iate penalty·remaii'ls,~t : issue. 
I ' ' •·'~·· !•'• ':-,...-, •o '• ' • 

Respondent . filed ·an t:tappeal" of the ·September Order, ·on . . . 

-O~t~ber 10~ 1995,· pursuant to 40. CFR § 164.102. on October 31, 

. 1995, ComplainaJtt filed -a · motion to firid hearing on penalty 

unnecessary, to wh.ich. Responde~t re~ponded on November 6, 1995; As 
• 

will be explained, these motions will be denied. 

Re_spondent' s "Appeal" . 

·TUrner may·. not raise an appeal pursuant. to Rule 164 .102. -Part 
. . . . . . 

164 · provides rules of pra<:tice governing hearings. unde~ · FIFRA 

section . 6, 7 0 • S • C • § -1.3 6d 1 . ariSing: frOltl refUSalS tO ~eg ister 

pesticides, cancellations o~, registrations, and· suspenf?ions.; ·· 'This 
. . . . . 

' civil -penalty a:ction is b'rought Under FIFRA __ section' 1~ (a) I :7 u .S.C • . 

§ 13Gl.(a). ':!:'he r:ul~·s ot procedure that .apply to a section 14 (a) 

. ' 

y :Order. on ·Mo-tlons,- ·s~ptember 22,: i99~ . (September· Or.der) :-

.. .' . 

.. . 

I . 
" 

. The·:. facts _And. proc~~l history of _this_ :p-roceeding· were fully ·set 
• ·forth, in the · .. September · or.d.ar .. flnd will not· be ~ repeat~c;l : ~~re . : . -· · · 
. - Findinqs iri the .. mentioned. order included ·a . ·dete·rmiriat·ion , that · 
· · .. Re~pond~nt' s · produ¢t ;- . Orqani.c ·.Soil ·: and .Turf . . Conciitip.nei:, : _·was . . . 

~- : l.ri:tel1ded '.fo:r; :use, .and was : uS~d .to ,m,itiqa~e, ·repel,_ ·pr~v:~nt'; cirid,/07 ''.' .' -
·· · .. kill. f-ire<ants. · .. · · · ,-. ·· .. · ·· - . · ·· .· ·. : ·~ -. · . · ·.·. · · · . ·> . . .· ;: . ' . . .. 
;: ' . ,. :.· ~ • ,; . .··: . ' , .. ·' . ' · .- ;-' ' .• · . .• ; .. :· ;. _, . . ' . '·' ·: /.~.- ;~ .. : •• < \'~ 

.'·. 
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• , . 

·: p~oce~ding· .are .. P~.l_ls·h~d· ·.at·: · 40· . CFR Part 22·. , ·. or~inarily; 
.... .: .: " 

. . \ . . . •. . . ' . ~ . . . . . . 
R~spondent' ~ "~ppeal" .~ould . ~e .. den:1.ed as ·inapJ?licable to . this 

proceeding. . Turn~·:t:·, . appearimj pro ~e,.' .how~v~r, has demonstrated 

gopd faith. in. responding ~o ·motions·, · .. raising legal defenses, a~d 

attempting to comply _with. a~inistrative proc~du~es, and' he will 

not be penalized . for administrative errors~;!/. . Because Turner 

clear.ly intended to appeal the decision, I will cons.ider his· 

"appeal" as a motion for reconsideration .pursuant to 4_0 CFR .§ 

22. 16 {a) .~ The motion ~ill , b~ ·denied, because it provides no 

justification for m~difying the previous order. 

"Exceptions" 1, 2 1 and 4 in Respondent's "app~al 11 allege that 

the AIJ 'does not have jurisdiction over this. civil. pena~ty 

proceeding because FIFRA. § 14 {a) · auth~ri.zes ·the Administrator to 

assess a penalty on a · · ••.registrant; commercial · applicator, · 

WhOlesaler I . . deal~~ 1 . ret~iler 1 or · · other distributor" and the . 
·complaint alleged only that .Respondent was a · "producer". FIF~ § 

· 14 (b) , entitled . "Crinlinal penalties", 'is · applicable· to any 

:"registrant,. ~pplic::ant fo_r .registratiC?n; or: producer11 a~? Turner 

argues that .as a "producer'", he inay, only be ~ubject to sanctions 
I . 

. . . 
.. ·'· . 

~l . . ·_, " . . 
. See, e.-.q~, Haines v-. · K~rner', ·404 

se 'pleadings . . held to . "less . stringent 
pleadings drafted :by · laW)te.rs") ~~'. · 

: / , 

u.s .. 519, 520 {l972j ·(pro 
. standards · . than.· formal 

!:l . . Alternativ~.iy, ,Resp(mdent 's ·tlapp~al" ·might -be· 9onsidered 
... as ·a motion. for certif_:t;cation o·f interlocutory .appea~ pursuant to 

Rul~· 22.29~ ~B;eca~e .the .: "appeal,~- .wa~ not filed w:f.thiii._the six"7day 
. p~r1.od ,sp4acif1.ed by- Rule '-.22. 29 (a) -and . do~s .not otherwise me~t . ;t7.he 
criteria· .. . for certJ:fica-t;ion. '-of .·a.n .· .interlocutory ·' .appeal, ·. t~is 

. . al te~a tiye ~s ·. not • adopted .. ': ' . . ' .. • > • • • • t '• . ·.. . ·. • 

. JJ::'/ ;·;:: . ·.;>·~\~·:Mi.: , . , . " ·. . . . , . . . . . . . . . . : . ··.. . .. <<\ 

·; . 
·.·.· ..... . . . ~' .. ~ 

: · .. . . · :· 



·· unde:r that section.'-' . Coqtplairiant ha~, h~ever,.· ·provided suff.iciient . · · · 
.. ~ I •' 

~vidence to. establish that-Respondent was a "whole~aler,~ deai~r~ 
, + I , . . , ' 

retailer_, or. other distributor~ n Re$pondent has not presented any 
. . 

evidence ·to the contrary! ·Indeed, Respondent freely admitted that 

he "did manuf~cture'this product with the intent that it be 

tised-: by consumers • • .. to' l.evel fire .ant 'm~unds -- .. Ji~/ While. a sua 

sponte amendment.to a complaint has been held -to be proper \].nder 

Fed.R~Civ.P.15(b) where the amendment l!lerely adds an alter~ate 

legal theory and do~s not alter the essential factual allegations 

and no prejudiC:e has. been· shown~!! th~ better p:ractice ·is for 

_Complainant to file a motion to amend the ~omplaint pursuant to 40 

CFR. 22.14(d) to specifically allege that Respondent was .a 

"wholesaler,· deaier, reta~ler, or other dist'ributo~. " It is· a 

generally accepted principle that •• adlninistra ti ve pleadings ·are to 

,· 

~- Whiie Turner says he agrees with . the conclusion in the 
septeml;>er . Orde~ . that .. nothing , precludes . him fr~m . \ being 
s_imultaneously a producer and a distributor, he emphasizes that .· the 
complaint ·does not allege _that he was a· distributor.·. ·T\Irner'·s' 
arq'ument _that .a ruling .cannot issue on ~at, ·for·.whi.ch no ruling _is· 
sought,: overlooks provisions of the rules authorizing sua sponte 
orders. ·See, e.g_.,· :RUle ,2z.2o, ·authorizing sua: sponte issuance·. of 
an accelerated· decision. · · · 

_ W . - Respo~derit's Response to civil complaint~ General Denial, 
Specific-Denial to Statements contained in Complal:nt; and:Notice, 
dated Jan.· 4,· .1994, at .r{G)_. 

. ' 

. . -']J' -S~e, e.g~ I Secretary ·of- Lcitbor v. A.: .L •. Baumgartner_ ·-. ·. 
Construction. co., 8 AdL ·3d-_ 4·25. (OSHRc, septe:Dib~r. ·1:5, ··, 1·9·94) .~ : · · ·' ·. _. - . 

. . '· . ,· ·- - . . .- . ·. ' . . . . ~ . . . ·~ . ' ' ' ..: . . . ... ~-. . 

,·· :- ·.· ~ ·:. ' \ . -~-~: .. . . ' .· ._,_ } '.. ·.·. -·,. ·_ ' , . .'--- ~ -: · .. 

·~· ... 
; • ',,I ,! - • , ' ~- :;:,.· ·_.:· •, ' 

': ·.'• ·'' 
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_.1 

be liberally .co~trued and .. eas~ly ·ameilded" and that ~'penili~ssion to 

amend ~ comptaint.· wili ~:z::di~arily -be. :freely qrarited. nY 
. ' ' . . . . . 

"Exception" 3 of Respondent's "appeal" expresses concern that•c 

the complaint was·brou~;J~t pursuant to "FIFRA" but the AL;J. cited to · 

117 U.s. c·." FIFRA was first enacted by Congress in 1947 to replace 

the Insecticide Act of-1.91.0, 36' Stat. 331.21 The statute has been 

.·: 

_ §i Port -_of Oakland and · Great Lakes Dredge - and - Dock co. , 
MPRSA Appeal No~ 9l.~l., (EAB, ·Aug.· 5, 1.992), citing Yaffe Iron & 

_'-Metal Co •• Inc. v. U.S. EPA, 774_ F.2d· 1008,_,1Q12. (lOth Cir. 1.985). 

·, .; 

I' 

'11 _ The i94-7 ·version ·-o·f the sutute (PUblic Law ·47-104) ls 
printed in the U.S.• Code Congressional .. and Adminfstrative News,_ 

.. (U.;S.C.C.A.N.) I . l947, ·80th Coriqress., · l.st session, at page 170, and . 
iJt volume 61 of- u~s~ _· Statutes .at-:. Larq~ (Stat.•) - ~ ···at page 1.6'3. · __ -_ 
~qisl.·ative · ·History .·is - ,published ·_,_ in . .. the. ·•1.947 · volume ·, . _of -
u_.s_ ;c~~-A.-~. i ·at paqe . 120o~- .. · .. · · :, 

. \. •.· . ; . ·, .. ·· --.. ··: ' . 

· ·. \ . 
. ,· 
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' ' · 

-am~~ded . several thnes • .1Q/ The 12th e_dition of Title ;7 of The United .... 
. I 

States COde··· (7 u.s .c .• ) , chapter 6,. pUblished in' 19.94 I contains . the . 
' . . . . . . . . . . . .·· . ' . . 

.. 
·- ' .... ~" . . . .. 
.. .;· 

. \ . . . ' .. 
most: cU.rrent published version of F.I·FRA. Subsequent, amendnients are 

published in the· u.s. Code supplements. The u.s. coQ.e .version is 

1Q/ some-of ' the amendments appear in u.s.c.c.A ... N. in . l972; 
92d Congress, 2d sessiqn l:J-39 (86 Stat. 973; Public Law 92-516), 
1972 Legislative Hfstory 3993~ an~ 1988, 100th Congress, 2d session · 
102 Stat." _2654 (Public Law l00-532), 19~8 Legislative History 34 7·4. 
The U.S. Supreine Court explained.: 

,· 

Like its predecessor, · ·FIFRA. as originally. adopteci "was 
pri.'marily . a licensing and labeling statute." ·Ruckelshaus 
v. Monsanto Co~, 467 U.S. 986,. .991 (1994) .. In l972i 
·growing environmental and safety \concerns led Congress · to 
undertake a compreh~nsive revision of F:lFRA · through th~ 
Federal Environmental Pesticide control Act.' . 8.6 stat'. 
973. The 1972 . a,mendments ·significantly strengthened
'FIFRA _'.s registration and labeling standards. ? u.S. c ~ § . 
136a~ . T.o help make c.ertain that pesticides· would be 
applied in accordanq~ with these standards, the revisions 
further insured that .FIFRA "regulated the use, as. well. · a~ 
the · sale and _ labeling;. ' of ._ pesticides; - regulated 
pestic~des produce~ and so~d il) both ·intr-astate and 
interstate c:::ommerce ._ . [~dl ·provided. ' for- review, 
·Cancellation, .. and · suspension : pf. ~- registration~." 
Ruckelshaus, · supra, at_ 991~992. ·Ail additional change ·was 
the . grant of incre~sed _enforcement · authority to the . 
Environmental Protection Agency ·(EPA) , which . had been · · 
_charged with f~deral oversight "of pesticides since ~970 .. . 
See Reorganization . Pian No. 3 'of 1970, ·. 35 Fed. Reg.: 156_23 . 
(1970). In . . 'this .fashion,- . . the 1972 . aniendinents . 
"transformed FIFRA from "· a . · labeling law . into a 
eompreh,ensive regulatory· st:atute.".· 4·67 u.s~ at 991. 

·., ' . . . , ; ' .. . . ·. ,· . ' . 
. .. ' - ' . - . .. . .· . . ' . . . . . . 

. - Wisconsin Publj.c Intervenor v~ Mortl.er I: 501 u ~s •.. 597 , . . 6_00 (;19~1) . 

·. (~ara_~l,~l- c-ita:tions .<:>~it~~4>._ . .. _· · ., _· : •... _ :· .: . .· ,. .• · · .\ .. . 
. ' ' . .. . . . : . . . . : . :_ ~ : ~ ... 

_., · ,,. _/._ ·. -

. .. 
•. 



. ' 
'I 

. . .. / . . 
{)rima facie evidence: of ~e laws.lll . · A_ ~ro . se l'i1:ig_ant :re~airis. 

re~ponsible for knowledge of ' the appli~~le law andproper - s~pport, 

documentation, an~ cit<ltion for his legal conclusions. The · parties 

are urged to refer to U.S. Statute~ at Large (State) or the U.s. 

Code (U.s.c. ·- also found in U.S~C.A. or -u.s.c.s.) .for the most 

current statut6cy . r~quirements.1Y 
"Exception" 5 in Respondent's "appeal" addresses the September. 

. . 
Order's discussion of the preclusive effect of court findings in 

Texas ·and M~ssissippi. The September Order did not r~ly • upon 
·, .. 

preclusive effect of the prior court rulillgs on identical issues 'in 

. this proceeding (~ollateral · esto.ppel) ,_ but ·was based upon an 

independent review. 131 . 

ll! The Preface to the u.s. Code explains: "(T)he Office of 
the-Law Revision counsel of the .House -of Representatives has been 
engaged lin a continuing, comprehensive project authorized by law to 
revise and codify, for ena~tmerit into . positive law,· each .title of 
the Code .. When· this project is completed, . all the titles of the 
Code_ wili be . legal evidence of the general and permanent laws . and 
recourse to the numerous. volUDles of ~e United States .· statutes . at 
Lax:ge for this purpose will no longer be necessary.'' . Because .' T.itle 
7 has · ~ot yet been revised and . enacted into positive law, .. it is .not 
yet ' ''legal ·evidence ·of the · laws therein, .. _but : is "prima facie 
evidence of~the laws." Proof of discrepancies that appear in -u·.s. 
Statutes at Large would overcome ·the presumpti.on that ·the u.s •. · (:ode 
is ac_curate. "The u.s. statt?-tes at . ·Large shall be legal- evidence 
of laws, · concurrent resolutions • • • " 1 U.s. C. 112. . · 

- .lil EPA .FIFRA· re~lations are also periodl.cally rev·ised ·and 
updated. The parties should verify that they are using the·mo$t 
recent version.of the Co<:ie of _Federal Regulations (CFR), printed 
annually. ·. Amendments enc:tctedbetween ptiblications of the CFR are 

· publi~hed in the ·Feder.al ' Register. · · •· .- · 

. l·. 

'· 

. . lll .. Cc)ntrary to. Resp~ndent's ' implicati~~t'. res ·Judicata·~ was._·; .. 
not ·an aspect of· the- Sept~mber .Order. · ·· ·. 

· .. ~ ... ~ ........ ... _._. , ' .· . . . ' . -.~.>--~~· ..... · ·, ·:~ .. :·,\·.· ·· .. . .· •. · 

'•' I· : ~· r-: .· · .... . . ~ . ' 
.'' ... • I ,\ 

' ,I . . 
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.. ·:·"Ex9~Pt:io~s 11 • 6;_1; :a,.-·and9 of._:Resp~rid~~t!·s 11~ppeal" pose 

~ .. ...... •. 

· . , a_r9'uments . ~re~iously t-~ised by · R~spondEmt ···and. addressed· ·in. ·the . 
. .. 

or<;Iers O"f J'l.lly 6, 1'994, and September 22, 1995 ~ ·These arqu~ents 

were adequately· addressed_ in the previous order.s and will .not be 

.. reconsidered. w 
. . 

For the reasons'.stated, the September Order ·remains· in effect. 

The sole outstanding issue is the amqunt of penalty to assess. 

_complainant's Motion to Finc!·~~arinq on Penalty unnecessary 

On october 31, l995, ~omplainant. filed a mot-ion to Find 

·~earing on Penalty Unnecessary ·-and requested that a penal-ty of 
,· 

· $4,90.0. 00 be assessTd. against Respondent •. Co~plainant asserted 
. I 

that the : AI.J · could assess . an appropriate penalty based_. upon the 

·tac.ts and. evidence alr~ady in the record. As ~ill be explained, 

however, there is insuf-ficient evid~nce currently. in 'the record to 
. . . . . ~ . 

. . 
determine .an appropriate pEn1alty and complainarit's· _motion will be 

d~nied •. 

FI·FRA section 14 (a) (4) states that determination . of the 

. pena'lty amount must consider "the appropriateness. of such penalty· 

_to'. 'the size. of : th~ business of the person charged, the. effect . on . . . - :· ·.· 

·. ·. 

the violation." ?U.S.<:·· 136J,.(a){4)-. Th~ ArJ .in~st also.co.nsider 

··the respondent's history: of c<?.~pliance with. the Act ,.and any .... 
. . .. ~ . . . 

. . . . : ,l{V . ~- ~xPlained in ~the. ~eptemD,er .order:-~ t pciuje .·s, "moti~ns 
that· redress ·issues previously -~esolved. by· this" Order and the or~er .· 

: .. of ·July ·.G/· 1994,· will.-not.-b~-.. ~onsi(iered.•,• . ·: .. . .. . ,_ 
•: ·• ••• ' • "• ··.-. ::·;·•'.,,;·'• • •• •' • .·~,., '·:' '•; ·,:' ··; • ' I ·"'~ ' ' • •" .:·~ :·•,: 

. . .: . >· •. ;. .. ~ ... •. ~ . · ... 

·:.;..: ·.· ..... ·· .. ··· : :.,· . ..:. ··: ·:· ,. "" .... 
. ·,: ~. ~ 

··:.. :.·· 



. -. 
·evidence of g(;o_~ faith. or lack. thereof. 

Although not _ bo:Und - by penalty quidel ines, the · AL.J must -c-onsider 

. any guidelines issued by the Agency. concerning the·asses~ment of 
. . . 

'civil penalties. 40 CFR § 22.27(b) .W The guideliJles, ~ppearing 

in the July_ 1990, Enfor~ement · Response _ Policy for FIFRA (FIFR;A 

Pen~lty G~idelines) , .· e_stablish a five stage process for 4etermining· 

a penalty:. 1) determining the gravity level of the .viol-ation, 2) 

determining the size of the violator's business, 3) determining the 

:base dollar amount of the violation using the table . pf gravity and 

business levels, 4) adjusting the level of base penalty in 

consideration of the pestic~~e' s characteri:;tic~, pot;Emtial harm to 

human heal~ andjor the environment, .and the violator's compliance 
. -~ 

history and culpability, and 'S) COJlsidering the effect of p~yment 

on the violator's ability t6 continue in business . . 

complainant has the burden -· o;f justifying the pro'posed 

penalty . .W ' The burden then shifts to Respond~nt, whq must pre$ent 

XV _See; In re Empioyers Insurance Co. - of Wausau, TSCA~v-c-
62-90 (AIJ, Sept. 29, 1995): U.S~ Telephone Ass'n v . . Federal ' 
Communications Commission, 28 F.3d 123_2 (D~C.Cir. 1994) ; - In re · 
Theochem Labs., Inc~, I.F.& R. _ No. IV-318-C (AI.J, .Nov. 15, 1979); ~ 
In - -re Pen-Kote ·Paint co .. Inc~, I.D. No • . 88455 (AIJ,-March 26, 
1974). . . 

W 40 CFR § · 22.24 states that . "the complainant ·- has the 
burden of going forward with and of proving that· ••• the prop_osed 
civil penalty ••• is appropriate." See also,. !n re New Waterbury, 

· LtS.:_, TSCA Appe~l No. 93-2 (EAB, · Oct. '20., 199·4) (Complainant inust · ' 
p~ovide "eyidence _to - Show ~ha_t it . consi9er_ed_ ~ach . (stat\ltory~ 
element and that its recommended . penalty .. is 'supported by: -an -

. anal,ysis . of those· tactors" )j . -In re EmPloyers - Insurance _co. · Of · 
Wausau,- 'l'SCA-V~C,;.62~90 ._ (AL7, .Sept • . 29, :19~5) .· ( -~-EPA mu~t - provide_. _ 

:· ev,~dentiary support . •for .·the un~erpinnings ,o .f the 'matrix.::.;_ba_sed- . 
. penal~y"); rri· re . Kay nee Veterinary Division -of Kay Dee Feed co. I -.· . 

· -.- - · -· . · · .. · · .- (cdnt·inued..; ~ ·.;) · -

. . ) ; y ' >{' _ ------~-····-·· ______ ,,.; __ -_-._~ .•.. _._:._._.····-··-·_·.·_ .•. ·,· ·.-. . .··-.·. _---.· _· .. ~ ·.· ' ._._ •. ,.·:_ ·-~--.~'·;·_· .. -.·. _. __ :_-..•. · __ .:_ •. ·.,,_·.·. --~·-.. ·_.,-.~_ !_ .. ·_· •. ·, ·_:_. · -·-· -- ~:---•_·_:: __ : ... ::,•_f_:,_··~,·-·_-~_:_._:_~_>;_\:··i_._,,._-'_._--r'_:.•.·.).:_.::··-·-·.:_• .. _~,~_;,:_;,-r_.,:_i.·.~_~·-~-;.". __ .;,:~i_.:.-~.-.t· .·:·,:.i_-.. _ •... \.:_,_~.'-· 
... i,; ;_--_··.· .. ·._·:·:_-_!.~_ ;: __ ·,· -~-.--~_•_.~:·_~_-~_::::~-~-~-:~_::-_~_?_~_r_·;_ ·: :. . L _ ': • , "' b - _; •• <' _ _ ,,. --~ .: . _ - _ - ... - <· :._- . __ . -j-.-- ,_ -·· ~- -- .• - _, . --~·.-_:' ··-=-· . . . :·~, < .. ::·, :. -_,. r.);, ..... -· -~ · -~_j;;._:;=.· :,,.{-~_..,. ..·;. 'd.!:l.:~!l~!'m:r;tJ;;;-~, 

. . . . . ; ; . , . . . " . . .: : • > ;-:'·;; ~ .. , -.::.y ~~i·: :: .: :;,~~~::.;~;t;:~ } {8:~;~~ ~8~,%WJ 
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~~i.c:tenc~ 'to ... mitigate .. th~·-penalty, -' i~cluding evidence of iru1bili1:)!' 

to . pay; ih .orde~. for ·that ~v:idenc~' _to , ~e . considered~111 · c~mplainant · . 

·calculated the pro~osed $4, 900 .perial ty using the Penalty Guide_l ines 

described, s~pra. Complainant ·has not, however, · satisfactorily 
. . . ' · ·. 

provided an independent·explanation for .its ~enalty assessment.~' · 

. First, Complainant proposes to assign Business Cat~gory I · -

over $1,000,000 of g;-oss revenues, · becauseit was unable to obtain 

information regarding .the size of Respondent's . business.~ 

Acco~ding· to· · the FIFRA 
. ' 

Penalty Guidelines, page 21, ~·_When 

information ·concerning an alleged v.iolator~s ·size of .bus.iness is 

not readily available,. the penalty .· is to be cal.culated using the . 
. . . . 

Cat~gory I size .: of business· •.• · (Which] _ will r ·emain the 'base. 

penal_ty value unless ·the violato.r can establish •.. . that i-t; should 

be· considered in a smaller size ·of business '·cat.egory-." . This· · 

provision does not, however, absolve the· Agen9y of any attempt to 

.W ( ••• continued} ... 
~IFRA Appeal· No~ 86-1 . (CJO, ·oct. 27, 1988') (The Agency bears the 

·b~den of proving that the proposed perialty is appropriate in ·light 
oft}?.~ FIFRA statutoryf~ctors) • 

. JII. · "Following· ··the establishment ·of ·a prima . facie .. case, 
respondent shall have the .bu.r.den of presenting . and· 'of going fo:rward 
With . any defen~es · to the allegations set forth in the . CODipl.aint. n 
40 CFR· § . 22~24; In re '·Helena Chemical'. Co., · FIFRA 'Appeal 87-.3 (cJO, 
Nov .• 16,· 1989) ·~ . · ·, 

· . W · . In. :re Employers· -Insurance · Co. of Wausau; TSCA~V-C,;_6·2 -90 
.· (.At.:r, •. Sept. · 29, 1995) · · .("[The Agency] must., · .thJ:"ough its .evidence, 
support the findings ,1, assUlllptions arid determinations on · .which th [ e] 
policy. rests") ~ · · · · · · · · 

' ~ - - ;' 

'· . . . ~ . 
.. . 

• .121 :- : :complainant.'~ · ("C~sn)"pretiearinct exch• at 9 .• 
. . ··. : ; ., ' .... .. : . .... · " . . . . ; . . . . .. . • . 

• • • • ·. • :. • • .~ .. . · , • • • ; • • I .: ! 
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. • consider' and assess . the · , I;ey~i · of .Respondent's .· : busine.ss and 

Respondent's abtli ty to pay~ w . Complainant has not.· ·provi'a~d any.· 
. . ' . 

explanation regarding · its attempts. to obtain information on 
. . . . . . ' 

. Respondent's business from either general business sources, such as -

.bunn and Bradstreet, or tnte~ogatories to Respondent, nor has it 

explained why . the informat~on was not "readily available." 

Although RespondeJ;lt has not, to date, provided any . financial 

information, this may be' because he has continued ,to ·maintain that . . 

h~ is not liable for ariy penalty and such · information . is not 

r~levant. Because Respondent . has l::>e.en found liable for the 

violation,· evidence of the size . of his business and ability to _pay 

the penalty are clearly relevant. Turner will, therefore, l::>e 

permitted an _opportunity to provide inform~tiori rega+ding the .size 

of his business, his ability to pay the penalty, and tqe effect 

'payment would have on. his ability to remain in business. 

Second, Complainant proposes to increase the gravity of harm 
. ' . 

value by 6 because harm to human health a nd to the environment are 

·. "Unknown. ttZ!/. . Respondent maintains that his pr<;>duct is harmless to 

human health .. and the . environment~ however, .h.e has not:·. provided 

· 2!Y · :i:i; ··re · New Waterbury. t,td., · TSCA Appeal No • . 93-:2 · '(EAB, 
Nov • . 20, 1994). 

W. C's prehearing · exch. · ·at 10. · The ·FI·FRA ··penalty . 
G~idelines, .. at A-5, assign a · .base gravity .level of 2 to 
Respondent's vlolatiori. Complainant also. proposed a culpability: 
factor of 4. and a·. compliat:tce histoey facto:z;- ·of o •. Complainaf).t' .s 
calcula.tions .assess the gravity level · at .1.1 under the :guidelines 

· which ·calls.· for assessment ·of the· "matrix· value". C's · prehearing -. exch .. at ix. . ·.· . . . . · ... . . .. : . 
·, 

; . . · . . · ..... . 
. . . 

' . .. 

' . 

. . ~. 

.. ···.;.· 
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· sc'ienti~ic · data to · ~upp,ort ·.this ·claim. . ._. Evid~nce · ·in the record 

·_ suggests · tllat: . complainant· - has. · information in its possession· 

regarding. the effects of Resp'ondent; s product on human he~l th and 

the environment. On May _ 2, 1990, Respondent submitted to EPA an 

application _:to reglster _his pes~icide product, aaNKILL 44, ·which is 

similar, .if not 'identical, to Orqanic Soil and Turf Conditioner 

(application 63709-R) .w The product was regis't:;ered by E~A on 
. ' I ' 

July 2s, 1994.w Pursuant t~ the registration review, Respondent 

submitted data on Mar6& 1, 1:991, and submitted data waiver requests 

on June 7, 1991.~ .SUbmissions included a USDA study.251 · Data 

submissions and public literature were reviewed _by · ,EPA's 

Environmental Fate and Effects Division and EPA's Health Effects 

Division.W · ·None of/ tll,is data or the reviews - thereof have been 

included . in compl-ainant's prehearing _ exchange. The _record, 

however, clearly demonstrates that the effects on hu~an health and 

the environment -are not, or should . not, •be "unknown" to 

Complainant. Although the risks ·engendered by a particular 

W Respondent''~ "Amicus curiae" exhibit E. 

1JI - Respondent's Motj_.ort.to Dismiss, A~pendix B- Notice of 
Pesticide Registration. -

W Respondent~s "Amicus curiae" exhibit E. 

_ W Affidavit of Phil Hutton, EPA ·Registration Division, 
· complaihant'·s Prcahearing Exchange,· exhipit 27. 

· ... ...- ' 

.. . .. Z§!i · _ :Resp<J~dent',~ "AmicUs cu~iae";- ;·e~ibit G . 



\ :. 
~esticid~ are normally determined. from label informa.tion, ~der 

. ·.. ' . ' . . . : 

these circumstances, a penalty· calculation . purportedly cons1derbig 
• • • • • • • l 

harm to human. health :and en~ironment is inappropriate without a 
-

review of data submitted· in suppo.rt of pesticide registration and 

the , analysis of such data.~ 

Third, Complainant alleges. that Respondent's ability to pay 

and the effect on his r~aining in. business are not before the ALl", 

because Respondent has failed to raise or contest these i~sues.i.!l.1 

·Complainant must . consider . each statutory factor irrespecti ye of 

whether these issues are expressly raised by ·Res.pondent. The 

statute requires . Complainant to consider the appropriateness of the 

penalty to "the effect on the 'person's ability to continue in 

business." · 7 u.s.c. § 136..J.:(a) {4) • . The Complainant ni.us.t provide 

· · "ev:ide~ce to show that .it. considered each (statu1:ory) . element and 

tha't its recommended ' penalty ' is supported by an analysis of those 

factors'~.W Although Respondent'~ ability to pay may be {)resumed 

early in the proceeding, Complainant must atte~pt to obtain and 

cpnsider business information prior to a ·· hearing or final penalty 

' ' 

. ·Ill . Such information . may, . of · co~se, be .entitled to protection 
from disclosure ·as trade secrets . or confidential business 
information. pursuant to FIPRA § 10,.. 

· W ·c's Motion to Find Hearing Unnecessacy .at 3. 

. W . In re New Waterbuey, Ltd·., . TSCA Appeal ··No. 93-2 (EAB, 
oct. 20, : 1994) .. ("The d,epth of consideration lolill vary in each ·case, 
but so long as · each , factor . is · touched .· upon and 'the · penalty is 

' suppo~ed by the :' analysis a prlma: facie . c~se can ' be .made. . . once 
this· is accomplished, .. the burden .of qoinq ·foxward. SAifts to. the 
respondent") ~ . ' . 

' . 
• . 

~ . . . : ·.· . 1 ' 

··i3 . ':: 
~ · . 

\ ' ·.· ~-· ._._· 
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\ 
· ·calculation.~ AS- _a ~l:t:._ of· the complainant~ s prima faci~- case at 

·I 
i 

"some evidence regar_ding , a penalty hearing'· it must .. present 

[R]espon4ent's· general financiai status from· .which it can be 

inferred that (Rlesp~ndent's ability to pay should not -affect the 
~ ' ' • I 

penalty amount".W -If Respondent _then does not ·provide- contrary 

. evidence, the record "iill demonstrate that Complainant. co~sidered 
. . 

Respondent's ability · to pay in assessing the penalty. 321 To date·, 

Respondent has not .submitted, n.or rs there .any ·evidence that 

Complainant has formally requested any financial statements·, copies 

of income tax . teturns -or other data. to address the abilityto pay · 

.component. Because such evidence is clearly releyant, Respondent 

. will be ordered to provide such. information if he wishes to contest / 

the penalty assessment upon · the ground of 1nabili ty to . pay. 

I,.ikewise, · Com~lainant must· obtain · information regarding 

Respondent's ability to· pay from alternative sources, or file a 

formal document production request through d~scove~.nt Respondent 

-. . 

W In re James c. Lin · & Lin CUbing, Inc., ·FIFRA Appeal No. 
94-2 (EAB, Dec. 6, 1994) (Respondent's ability to pay may be 

· presumed -early in the proceedipg) ; . In re New waterbury, . Ltd: , . TSCA 
Appeal No •. 93-2 (EAB, oct. 20, · 1994) (~eqion must be given_ access to 
Respondent's 'financial . records before . the start of a ·hearing; 
Penalty may be appropriate even if ·Respondent . demonstrates . an 
inability to pay). · · 

lll In re New · Waterbury. Ltd., TSCA- Appeal No. 93.;;:2- (EAB, 
Oct. 20, . 1994). 

.. 
g/ M· 

./ . . 

,W .See, 40 CFR § 2_2.19(f);; 

.5 . ;· . . ._J. \ 

'·;. ·._ ~ - .. ' . . . . . . ·\ ... , · .. : . . '14 .: 
f .· .· . • .. •'·, . ·: • .\ ·.. . ! . .• ··• • ' • . ... ' •. : •. 
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is informed that l.f he qannot, . or will. not, provide financial 
.. 

statements and other information reqardin9' his ability to pay or 

' the effect· of the penalty on his business, inferences may be drawn 

in ComJ?laj.nant's favor, and these -issues may not be raised in a 

sub~equent · appeal·.~ · 

Fourth·, Complainant stated that Century Products, a former 

Respondent, settled the complaint against it for $100.00. 

Complainant has not explained why a $100.00 penalty was appropriate 

as to · Century Products, but a $4,,900.00 penalty for the· same 

occurrence !s appropriate as to Mr. Turner. Because the gravity of 

harm would appear to be equal, it is unclear how Complainant 

·arr.i:-ved at such a vastly different penalty amount. · Complainant 

must explain the effect of s~ttlement with Century Products and how 

a significantly higher penalty .against Mr. Turner. is justified.~' 

W · ~; 4'0 CFR § ·22_.19(f) (4), which states, '·'When -the 
information sought to . be obtained is within the control of orie of 
the · p~rties; failure to comply ••. may lead to (i) the inference · 
~at the ~formation to be discovered would be adverse to the party 
from . whom the information was sought; or (ii) the issuance of a 
default order under§ 22.17(a)". ·See also,.In re.James c . . Lin & 
Lin' Cubing,. Inc.~ FIFRA Appeal No~ 94-2 (EAB, Dec. 6, 199~) 
( 11Respondent may not raise on appeal any is·sue not raised' at ariy 

':staqe in the proceeding-s be;tow ••• The scop~ of · an appeal under Part 
22 is ·limited to iss~s that were raised by the parties below"). 

/ 

w See I . e.g. In re · cypress Aviation . . Inc. and . Cit\," of 
Lakeland, RCRA 89~04-R .. (AIJ, Sept. 24, 1991) (a penalty cannot be 
jointly arid several.l.y. assessed .against an -owner andan operator :of 

. a facility because_ the AL1 ' mlist ·. consider the . qood fait;h of .. each 
. when ·asses·sing .the .Penalty); .In re Arthur Leeson, (CAA & NESHAP)' 

· . ·. No~ .1.091-03-~13 .CRJ0-10, Mar. 29, ·1993) (applying contribution laws 
. to. those who . . are · . adjudged jointl.y . l.i~l.e ·for feder~1 .· stat~tory 

· .. ci v'i.l penal tie~ l . · · 
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' In . .some circumstances I for ' ex~ple I when a . Respqn~ent·, 
- .. • . . . 

actively. _or constructively, waives his r,;gnt "to a hearing, a 

, . penalty may be asse.ssed without an oral- -hearing. 361· This is· not 

the case here. Respondent _llas cooperated and fully participated in 

all aspects of this proceeding. He has not flatly refused to 

provide financial · information ·nor has he indicated that such 

· information is not available. Respondent · will be. given an 

opportunity to provide copies of tax returns, financial statement,s, 

and other bus·in~ss information relevant to ,a. penalty ·calculation. 

The statute expiicitly"states that "no civil penalty shall be · 

asse·ssed unless· the_ person. charged shall-hav~ been given notice· and 

opportunity for a hearing ••• 11 7 u.s.c. § 136l.(a) (3). Resp'ond.ent, 

therefore, has a right t~ an oral evidentiary hearing before ·the 

ALJ . r~garding the penalty calculation. · Respondent, ·however, has 

not re~ested a hearing and has ·intimated .that · he believes- a 

hearing is unnecessary. . If · Respondent ~aives his . right tC) a 

hearing, by either responding negatively or not responding to this 

·order, then the penalty calculation will be ~e-t;:ermined oh the 

'· 

. w . See, e.g. I In re · Jenny Rose • . Inc. I I.F.&R.-III-395~C 
(AI.JI Feb. 22, · 1~93) (No oral . evidentiary · hearing required wher'e 
Re$pondent ~onsistently refused to. :prov_ide credible -evidence of 

_inability to· pay,_ refused to. return. phone · ca~ls _ from .counsel for 
Complainant, and Respondent exhibited a "contempt of .law and an 
abu$e of process" "and· ."no qood - fa~th _ effo~ to · co<?perate" .. anCl. 
"resisted efforts · intended to assist. him in producl.ng credl.ble 

. evidence") • ' . . . . . 
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; wri tt~n 'record. For the -reas~ns stated, Complainant Is motion to 

find a hearing on penalty unnecessary-will be denied.~ 

0 R 0 E R 

1. Respondent's "appeal" _ is reviewed a·s a motion for 
reconsideration pursuant .to 40 CFR § 22.16(a), and is denied. 

2. C9mplainant's Motion to Find a Hearing on Penalty Unnecessary 
is denied. 

· on or Bef·ore March 1, 1996, complainant is ordered to: 

l. Clarify its consideration and assessment of Respondent's · 
_business as "Category I" by explaining what attel1lpts it made 
to obtain general· business. information regarding · the size of 
_Respondent's bus_iness . · 

2. Review ~xistin:g data bn the effects of Respondent's product on 
-human . he.al th . and the _ environment and reassess the penalty· 
adjustment . accordingly. In .particular 1 Complainant should 
provide . the - data . and reviews conducted · pursuant to EPA 
registration. of aaNKILL 44 1 Registration No. 63709-R, subject 

·to trade · · secret· and confidential business information 
provisions of FIFRA § 10 _. 

3. Explain the. vast difference in the penalty it obtained from 
Century Products anq the penalty it proposes .to assess 
Mr. Turner for the same· occurrence. What factors mitigated 
the penalty against Century Products_that·do not exist as to 
Turner. · 

W . Turner filed an "Ailswer to complainant's Motion to Find 
Hearing on Penalty unnecessary," .dated:NoveDiber 6, 1995, which did 
110t address the· calculation or approp·riateness .of the penalty, or 

. , the · desire ·· or riecessi ty -.f~r a hearirig, ·but · rei tera:ted. . his 
contention that complainant is without ·authority to seek, and the 
ALJ is . without authority. ~o ·. assess I .a penalty. . .This . argument · has 
previously been ~ considered and determined to be without merit . 
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·' 
on or Be~ore March 

1.. . Provide in-formation ·· regarding the· si·ze · of: · his · business, . 
including financial statements, copies of tax re_turn~ or any 
other. information to demonstrate the size · of his business and . 
ability to pay a -penalty. 

2. Provide d~ta to support his . al.legation that _Organic Soil and 
· Turf Conditioner is not · harmful . to human health or · the 
environment. · 

' 
3. Respond ·in writing regarding whether .or not he desires an oral 

evidentiary hearing, and, if the answer is in'the affirmative, 
to state what evid~nce .he · proposes to present and where he 
would prefer a hearing to take place. 

Dated this 

~· .. 

~'1- . . day ~f January 1996 .. 

.• . 

' 

Law Judge 

·18 .. . 

. ; · . .. 


